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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

ANDREW ARTHURHOTYKAY,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 47816-2020

GEM COUNTY NO. CR23-19-1757

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Andrew Hotykay appeals from his judgment of conviction for attempted intimidating,
impeding, influencing, or preventing the attendance of a witness ("witness intimidation"),
arguing the district court abused its discretion when it sentenced him to a unified term of two and
one-half years, with two years fixed. He contends the district court should have imposed a
shorter sentence and retained jurisdiction, allowing him to earn a chance at probation,
considering the nature of his offense.
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Statement of Facts and Course of Proceedings
The State charged Mr. Hotykay by Information with one count of felony witness
intimidation, and three counts of misdemeanor violation of a no contact order. (R., pp.24-26.)
The State alleged Mr. Hotykay "did willfully attempt to influence and intimidate, by indirect
force, Ashley Ann Longo, a witness from testifying at the criminal proceeding by calling and
asking her to contact his attorney and lie about the Domestic Violence incident for him or he
would not be able to see his kids if she didn't." (R., p.25.)
Mr. Hotykay entered into an agreement with the State, pursuant to which he agreed to
plead guilty to an amended charge of attempted witness intimidation, and the State agreed to
dismiss the misdemeanor charges, and "limit the recommendation to the recommendation that
comes out of the presentence investigation," and "not oppose the defendant applying to drug
court." 1 (Tr., p.3, Ls.10-13; R., pp.29-32, 34-43.) The district court accepted Mr. Hotykay's
guilty plea, and sentenced him to a unified term of two and one-half years, with two years fixed,
to be served concurrently with the sentences imposed in CR2016-7 66 and CR2017-2075.
(Tr., p.19, Ls.5-16, p.42, Ls.14-17.) The judgment of conviction was entered on February 5,
2020, and Mr. Hotykay filed a timely notice of appeal on February 18, 2020. 2 (R., pp.46-47, 5354, 58-60.)
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The plea agreement resolved the charges against Mr. Hotykay in this and three additional cases.
(See Tr., p.2, Ls.20-21.)
2
Mr. Hotykay subsequently filed a motion pursuant to Idaho Criminal Rule 35 for
reconsideration of sentence. (R., pp.55-57.) The district court gave Mr. Hotykay time to file
supplemental materials in support of his motion, but he did not do so. (R., pp.63-64, 67.)
Ultimately, the district court denied Mr. Hotykay's motion. (R., pp.67-71.) Mr. Hotykay does not
challenge the district court's decision on appeal in light of State v. Huffman, 144 Idaho 201, 203
(2007).
2

ISSUE
Did the district court abuse its discretion when it sentenced Mr. Hotykay for attempted witness
intimidation to a unified term of two and one-half years, with two years fixed?

ARGUMENT
The District Court Abused Its Discretion When It Sentenced Mr. Hotykay For Attempted
Witness Intimidation To A Unified Term Of Two And One-Half Years, With Two Years Fixed
This Court reviews sentencing decision for an abuse of discretion. State v. McIntosh, 160
Idaho 1, 8 (2016). This Court considers whether the trial court: "(1) correctly perceived the issue
as one of discretion; (2) acted within the boundaries of its discretion; (3) acted consistently with
the legal standards applicable to the specific choices available to it; and (4) reached its decision
by an exercise of reason." Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). Generally,
when appealing a sentence as an abuse of discretion, the appellant "must establish that, under
any reasonable view of the facts, the sentence was excessive considering the objectives of
criminal punishment." State v. Varie, 135 Idaho 848, 856 (2001) (citation omitted).
The sentence the district court imposed on Mr. Hotykay was excessive under any
reasonable view of the facts. Mr. Hotykay was convicted of one count of attempted witness
intimidation, in violation of Idaho Code § 18-2604 and § 18-306. (R., pp.27-28, 53-54.) Idaho
Code § 18-2604 defines four instances of intimidating a witness. See State v. Sutton, 151 Idaho
161, 163 (2011). The subsection applicable here criminalizes intimidating a witness in a criminal
proceeding prior to their anticipated testimony, and states, in pertinent part:
Any person who, by direct or indirect force, or by any threats to person or
property, or by any manner willfully intimidates, influences, impedes, deters,
threatens, harasses, obstructs or prevents, a witness ... in any criminal proceeding
. . . from testifying freely, fully and truthfully in that criminal proceeding . . . is
guilty of a felony.
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I.C. § 18-2604(3). While Mr. Hotykay did plead guilty to this offense, and the district court did
accept his guilty plea, the nature of Mr. Hotykay's conduct does not warrant the sentence
imposed.
The State alleged Mr. Hotykay committed the crime of attempted witness intimidation by
"texting [his ex-girlfriend] several times asking her to lie about the domestic battery incident and
how ifhe were charged he wouldn't be able to see his children." (Con£ Exs., p.2.) At the change
of plea hearing, Mr. Hotykay admitted to asking his ex-girlfriend to contact his attorney and lie
about what had occurred with respect to the domestic violence incident. (Tr. P.16, L.22 - p.18,
L.2.) It is unclear what direct or indirect force Mr. Hotykay used against his ex-girlfriend with
respect to the instant offense. While he may have committed an act of domestic violence against
his ex-girlfriend, it does not appear that he used any type of force against her to keep her from
testifying truthfully. Instead, it appears he simply told her that, if she did not lie about the
domestic violence incident, he would not be able to see his children. (Con£ Exs., p.2.)
At sentencing, the prosecutor recommended Mr. Hotykay be sentenced to a unified term
of five years, with two years fixed. (Tr., p.30, L.19.) The district court pointed out that the
maximum sentence for witness intimidation is two and a half years, and the prosecutor amended
its recommendation "to fit within the maximum." (Tr., p.31, Ls.7-20.) Counsel for Mr. Hotykay
recommended a sentence of two and one-half years, with no fixed time, and with the district
court retaining jurisdiction. (Tr., p.33, Ls.10-21.) Counsel explained to the court that
Mr. Hotykay had applied for drug court, as his substance abuse was a factor in the underlying
domestic violence incident, but he was not admitted to drug court because the victim was in the
community, and "we couldn't figure out how to accommodate treatment for him." (Tr., p.36,
Ls.18-23.)
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Defense counsel told the district court that Mr. Hotykay had been doing well under the
court's supervision prior to the domestic violence incident, and Mr. Hotykay apologized to the
district court for his conduct. He said:
I would just first like to say I'm ashamed and disappointed with myself for having
relapsed and acting in the manner I did. I was doing really well at first. I was
asking for help when I needed it and using the resources that were available to
me. But I lost sight of that goal and relapsed.
I believe I am a good person, capable of good things. But when I'm under the
influence, I don't act in a manner that reflects who I really am. And I'm truly
sorry for that and for how it's hurt those around me.
For my sake and the sake of those I love, I really am determined to seek help and .
. . to fmd the means necessary for me to stay not only safe but sober.
(Tr., p.38, L.14-p.39, L.1.)
Considering the facts of this case, the district court abused its discretion when it
sentenced Mr. Hotykay to a unified term of two and one-half years, with two years fixed, without
retaining jurisdiction. Although such a sentence may have been warranted in the underlying
domestic violence case, it was not warranted here.

CONCLUSION
Mr. Hotykay respectfully requests that this Court reduce his sentence at it deems
appropriate, or remand this case to the district court for a new sentencing hearing.
DATED this 2nd day ofNovember, 2020.
/s/ Andrea W. Reynolds
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 2 nd day ofNovember, 2020, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
AWR/eas
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